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INTRODUCTION 


northern regions of Europe and Afia were. cloſely con- 

nected in their manners, cuſtoms, and inſtitutions, the 
.circumſtances in which they diſagreed were minute, the great 
outlines were the ſame. 

A warlike independent ſpirit, the ferocity of manners which 
it ingendered, an averfion to agriculture, and a contempt for the 
calmer occupations of life were every where conſpicuous ; hunt- 
| ing was their only amuſement, and war their only profeſſion ; 

hoſpitable and friendly in their tents, treacherous and implacable 
in cheir incurſions, they treated their gueſts with kindneſs, 
F „ their 


KN. various tribes of barbarians that inhabited the 
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their priſoners with barbarity.—In theſe inſtances the Saxon on- 
the ſhore of the Baltic was not to be diſtinguiſhed from the Hun | 
on the banks of the Araxes 2. | 

From the wandering mode of life to which the Scythian and 
German nations were invariably addicted, they required an im- 
menſe extent of territory; to this roving inclination, and to the 
neceſſity reſulting from it, we ought to attribute their numerous 
emigrations. 

The Gauls at a very 1 period invaded Greece, deſtroyed 
Corinth, and eſtabliſhed a colony in the Leſſer Aſia; the Cim- 


bri and Boii, when exterminated by Marius, were undoubtedly 


"WS > — 
An nt er oe s 


in queſt- of a more commodious ſettlement; for we find. them 
| upon their march with their wives and their children, their flocks 


and their herds, and every OT that they held either valuable 
or ſacred. 

After the reſiſtance of many centuries, the Weſtern Empire 

was overwhelmed, by ſucceſſive inundations of the Gothic, and 
| Vandalic tribes, who raiſed upon its ruins a variety of ſtates in- 


— Dreyer. 
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dependent of each other, and directed by a new and extraordi- 1 

nary ſpecies of poliſ y. 5 = 

The government of the Germanic body v we are aſſured was 1 

of a republican nature, the various diſtricts and cities of which | I 

| it was. compoſed elected their reſpective chiefs, who preſided in 7 

| council, determined controverſies, and led their faithful compa- 4 

| nions to the combat b. | 4 
Though nothing feudal..can be dowd; in thiss connexion 
l between the chief and his vaſlal or Comes, the fee which the 


latter was bound to defend being no where deſcribede, yet it 


Am. Marcel. 436. 
» Cæſ. de bel. Gal. c. 6. p. 233. Tac. de mor. . . 1 
7118 de. mor. R- 939. Epulæ pro ſtipendio cedunt. 1 
Was. 


T a1 
was undoubtedly of infinite advantage to the founders of the 
feudal conſtitution by ſtrengthening that- mutual tie ſo eſſential 

to:the very exiſtence of a Fief. . 

When compelled by the increaſe. of „ and the ings 
of famine, or inſtigated by their reſtleſs diſpoſition, they wan- 
dered forth in ſearch of new habitations ; they choſe a ſupreme | 
leader with the. title of king, but with an authority extremely 
limited, and ſubject to the controul of the army. To him the 
conduct of the expedition was committed, the power of nego- 
ciating, and of dividing the conquered territory; and here his 
authority had ceaſed, but neceſſity Interpol and made it Per- 
petual. 

Whilſt they acted in conjunction and a the direction of 
their chief, their progreſs was irreſiſtible and their dominion 
+ ſecure; but if theſe ties had been diſſolved, they had fallen an 
eaſy prey to their neighbours, or even to the ſubjugated people. 

This conſequence was foreſeen by theſe rude and unlettered 
nations, and. the reſult. of their prudence was the feudal conſti- 
tutiom. 

For the preſervation of their new. acquiſitions it was flipu- 
lated, that the grant of land from the king to his comes ſhould . 


6 be only conditional—that the latter ſhould attend the former in 


his wars—and that the fee ſhould revert to the king upon .the 
death of the vaſſal—his perpetration of ſome enormous crime 
or his non- performance of the military ſervice ; he being in theſe 
three inſtances either unable, unfit, or ' unwilling to.defend his 
allotment. 

As this conſtitution could not ſubſiſt without an Bead, the au- 
thority of the king was continued; but the vaſſals ſtill retained 


their privileges, by them in their aſſemblies or parliaments, he 
was adviſed,  admoniſhed,, and controuled. 


Here we ſee a rude ſketch of the infant Nate of the feudal 
After, when it was firſt eſtabliſhed in Europe between the fixth 
and the ninth centuries by the Viſi-goths, the Lombards, the 
Franks, and the Saxons; and by their Aſiatic brethren at a 
much later period 1n the remoteſt parts of the Eaſt d. 


| In the beginning of the ſeventh century the cuſtoms of the 


Feudiſts in Spain, Italy, and France had been collected and 
formed into a code by Receſſuinthus e, Rotharis f, and Char- 
lemagne 3, the Saxons had even then been long eſtabliſhed in 
„ Britain, can we ſuppoſe that they alone neglected to adopt a 
political regulation ſo extremely well adapted to the neceſſities, 
and to the genius of the times? 

This notion, however improbable, has bas: embraced bs 
-moſt of our legal antiquarians, many of whom have fixed the 
ra of the introduction of the Feuds at the Norman invaſion, 
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they might poſſibly have been known to the Saxons, and have 
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inveſtigation. 
W hen we conſider that without a reference to the Folclande 


4 Quiconque eſt un peu inſtruit, ſait, que le government de mogol 
eſt depuis Gengiz Khan un government feodal; le grand Mogol eſt 


empire, devenus ſouverains chacun dans les provinces z ; les Nabobs 
ſont les poſſeſſeurs des grand arriere fiefs. 

Voltaire. Fragments ſur FInde. 71. Orme. Hiſt. of India. 

Sir James Potter's account of the Turks, The Turks have their 
fiefs called Timariots, and in awd reſpects a baſhaw reſembles : a 
feudal lord. | 

e Monteſq. Eſprit des Loix, 1. 28. c. 1. Notes. 

Vn. Hiſt. vol. 19. p. 634, 635. 

5 Monteſq. Eſprit des * I. 31. c. 9. 


whilſt others have contented themſelves with allowing. that - 


then quietly proceeded i in the beaten track without _ farther 


and Boclande of the Saxons, it is impoſſible to form an adequate 


ſemblable a l'empereur d' Allemagne; les Soubas ſont les princes de 


. 


I 


| contradictory interpretations of this puzzling diſtinction of 


L dur Saxon progenitors, which ſo far from elucidating the point, 


17 


Idea of the pain. in quatiionz we cannot help Viking ſurprized 
that theſe terms have been ſo little attended to; we have been 
favoured indeed with a few conjectures, but the ſanction of 
n is wanting to almoſt all. 

In this inſtance the great oracle of our law, Sir Edward 8 
is like other oracles, ambiguous and unſatisfactory; he has left us 


5 
40 
> 


have involved it in tenfold obſcurity | b. 


A blind ſubſcription to authoritative dicta is en wrong. 


here it would be peculiarly abſurd; deſerted by our leaders, and 
bewildered in the mazes of antiquity, our laſt reſource is in 


py "thoſe. beſt and leaſt -fallible guides the Saxon conſtitutions... 
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An enquiry of this kind has been made a few years ſince by 


a gentleman of known learning, and extenſive abilities, in the 
courſe of which we were preſented with ſome very ingenious, 
| though general deductions, the complicated nature of the work 
preventing a a minuter diſcuſſion i. 


Upon the whole however this explanation is fo agree to 


4 _— and fo ſtrongly ſupported by authority, that T ſhould 


have continued in a ſtate of perfect conviction, had it not been 
.de controverted in a late publication, where a contrary 
A ES 18 maintained with ſome degree of pertinacity k. 
Though my faith was not much ſhaken by this oer opinion, 
vet it excited my curioſity to diſcover the grounds upon which 
theſe adverſe doctrines were founded; how I have ſucceeded the | 
{ following pages will declare. 


1 C0. Cop. 2 7s 10s Co. Litt. 86... 
 Dalrymp. Feud. Prop. 8. 
a Hargr. Ed. Co. Litt.. Notes: 86. 


1 

But befors 1 proceed to the conſideration of the feudal property 
under the Saxon government, I muſt beg to be indulged ! ina 
few preliminary obſervations. 

The queſtion may perhaps be aſked in what manner is a 
modern lawyer intereſted in the preſent argument! ? to him the | 
Saxon or Norman original of the feudal ſyſtem is equally unim- 
portant: to which I anſwer; that an acquaintance with this 
celebrated conſtitution is eſſentially neceſſary to the illuſtration 

of the rules and maxims of the common law ; for if we wiſh 
to pervade the ſpirit and reaſon of a law, we muſt inveſtigate 
the circumſtances that attended its inſtitution, as the character 
of the legiſlator, the nature of the YE EY and- the genius 
of the times. 

For example, many of the oppreſſive refinements of the feudal 
"law were annihilated by the great charter, many of its whole- 
ſome regulations were confirmed; it follows, that without, a 
"knowledge of that law, we can never comprehend the efficacy 
of the conſtitutions of Runnymede, or do juſtice to our virtuous 
progenitors who ſealed them with their blood. 

The learning of our modern tenures appears at - firſt view to 
be extremely obſcure; we are apt, for inſtance, to reprobate 

eſcheats pro delicto tenentis as an iniquitous mode of puniſhing 

the innocent of the third and fourth generation ; by a reference 

| however to theſe antiquated cuſtoms of. the. Feudifts, the darkneſs | 
is diſpelled, and reaſon and equity lupply the * of abſurdity 
and injuſtice. 

If we attribute to the Normans the 3 80 the Bene- 
ficium or feud, with its neceſſary conſequences, as well as its 
. oppreſſive deductions; we. muſt regard it as an innovation upon 
the common law, the arbitrary impoſition of a tyrant inimical 


:20. the pc of the ſuſpected ſubjects of his acquired territory. 
| * 


i 1 1 
If we derive the feudal Sd from the 1 It 
aſſumes a milder form; we connect it with a government that 
tended to promote the Kberty of the ſubject, and to preſerve it 
from infringement; with the names of Alfred and of Edward, 
And with the laws that have mags thoſe names venerabls. 

In an ags of continual emigratiens aud conſequently of iuva- 
ſions, the military tenure was well adapted to the ſudden emer- 
gence of repelling an incurſion 3 it Was for this political benefit, 
and not for the eolument of their *. that 3 it was oRabliſhed 
— the Saxons, 


It was under the — 3 chat the Feudal luſti- 


ſyſtem originally ſimple in its conſtruction, aſſumed in their 
Hands a much more complicated forms aids were levied upon 
various pretenges, primer ſeiſins and arbitrary reliefs were rigo- 
rouſly exacted, the rights of wardſhip and marriage were aſſerted, 


and at length by the render of eſouage, in lieu of the perſonal | 


nm the military ſpirit entirely evaporated, 
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tutions were firſt perverted into inſtruments of oppreſſion ; a 
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| II 
SECTION I. 


\OCLANDE, Booklaride, or Charter- land is deſcribed to 
be land granted by the king to his thains, and limited t to : 
them and their heirs by the authority of a-charter*,. : 
Folclande or Folkland was that portion of the country which 
remained in the hands of the people in general, unſecured by: 
charter, and unfettered by limitations b. 
Boclande is ſometimes denominated | Thainlande, 'Tainlinde, . 


# and Teinlande from the 2 Tainus or Baron to whom it 


invariably appertained c. 

The Eorl, Gerefa, or Reve was the fupreme governor of tke 
Folclande, and hence it is frequently deſcribed under the name 
of Revelande. Sir Edward Coke informs us, that the Boclande 


differed nothing from Freehold land, and that- the Folcland had. 


the ſame affinity. to Copyhold land d. 
We are not told whether theſe Freehold . are to be 6 


dered as held in Knight ſervice, or in Socage, but we may col 


lect from the following ſections that the latter is implied; for- 


the ſervices Which he enumerates as incidental to Boclande, are 


. Spelm. Gloſ. 64. Tit. Terra sn 


b This I take to be a more probable definition than that of 8 1 


and Coke a populi teſtimonis.. 


© That the Boclande was held by the Thains is manifeſt from many 
paſſages in the Saxon conſtitutions ;. Si quis Thanorum fit qui in feodo 


uo (boelanve) Eccleſiam habet in qua ſit cœmeterium, det tunc ter- 
tiam partem propriarum decimarum ſuarum Eccleſiæ ſux, 


L. L. Edg. 2. L. L. Cnut. 1. It was not however diſtinguiſhed 
by the appellation of Thainlandle till a late period of the Saxon go-- 


vernment. 


4 Co. Cop. 3, 4. 
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12. Jud. d. Lon, Ed. Wilk. fol. 70. 


| 16 11 1 
not military and 5 but peaceable and certain, the ſure 


indications of a Socage tenure ©. | 
This doctrine is laid down with all imaginable preciſion; 2 


| great then muſt be our aſtoniſhment, when we read in another 


work of the ſame venerable and learned judge, that Knight- 


ſervi ice is called Tainlande, and Socage Revelande, an explana- 


tion immediately adverſe to the former f. 


If we embrace his firſt idea, and ſuppoſe that the Boclande 
was held. in. Socage, and the Folclande in Villenage, we involve 


ourſelves in innumerable difficulties and errors, we controvert 
the indiſputable authority of our ancient laws, we aſſert that 
the military tenure was unknown to our Saxon anceſtors, and 


we very graciouſly beſtow the property of land upon Whun, 


who were always incapable of enjoying it. 
The traits of Boclande and Folclande are firſt diſcovered in an 
ordinance of AÆthelbert, which informs us that the country was 


divided into two portions, one of them more immediately apper- 


taining, to the King and his, Thains, the other under the juriſ- 
_ diction of the Eorls, who. Was annually elected by the freemen 
of every ſhire, and was denominated Eorl, Ealdorman, or 
Gerefa, and in latter times Greve, or Reve b; he it was that 

e As the payment of a certain rent, the reſervation of a 8 


common to the lord, and the 3 of taking a fixed number o eſtovers. 
Co. Litt. 86. 


„ Zthelb. 5. 13. Si in regis villa aliquis Sede 50 ſolidis 
amendet, fi in comitis villa (Eo nelr. vune.) aliquem occiderit 12 


ſolidis amercet. 

h We are told by two very celebrated writers, that Cople was the pro- 
per denomination of the Saxon governor of a ſhire; but the word Cople 
does not exiſt in the language; and in the very paſſage alluded — 
we find him deſcribed by his proper title of Eorl, Eopl'J Teonl, 

J peoven. Monteſq. I' Eſp. des L. I. 30. c. 15. "OE F. op. 
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rr 
eonvened the Folcmote *, which was compoſed of the poſſeſfors 
of Folclande, and her with the biſhop adminiſtered the 
oath of allegiance to the freemen, over whom he preſided when 
they fat in their judicial ny * whoſe. deres it was _ f 
duty to inforce k. > 
7% There is n notion that the Gerefa was vicegeteiit to the Fort 
or Ealdorman, but this was certainly not the cafe, fince we are- 
mformed by a law of Edward the Confeſſor that the Gerefa or. 
Greve was anciently called the Ealdorman iz they are alfo men 
tioned in diſtin ordinances as the chief rulers of the ſhires: 
without any hint of a ſubordination to each otherm;: we ought: 
Therefore to interpret Gerefa, when uſed, as it ſometimes is, in Z 
à ſecondary: ſenſe, Vicarius or Thrihin:Gerefa, that-i is, the fu—- 
perintendant of a third part ef a county, confiſting of three or- 
four hemdreds, over each of which a dailiffprefided, who was: 
fabordinite to the Ihrihin-Gerefa, as he himfelf was to the 
Eorlu; the Vice-Comes or Sheriff was in fact a Norman officer, 
Fuiftituted of nectffity, When the evunties were converted into 
Fiefs, arid when the Uigttity of Count became hereditary, as in; 
chat warlike age the admiriftration of Juſtice in the Bolemote = 
of an extenſive conrity, was totally iniconfiftznt. with the per- 


mne of the ry ſervice.*.. 


7 L. Fd. Conf. 57 In- Tiimel. Tail and Sher Sir John 
w Aland's Notès on Forteſcue Abf. L. Mon. 62. 8 895 | 
m L. L. Inæ. Jud, Civ. Lon. L. L. Alfr. 34, &c. | 5-1 
L. I. aw. Conf. 34. Fraut enim alia Poteftates ſuper Wee 
Mebium, quae Vocdbarit ppihingar Iles, quod erat tertia pars pro- 
ine 23h o Tuper eos Ka og? wvoebatitir. pmhin-gopexar. 
m theſe the modern Rillings Are det ved, Bika. 
Tom. 1. 18) us are che Lachs from * * 
> Darywp.. F. Prop. 21, ill. Cong. 
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- Under the Saxon government the charge of leading the free- 


men to battle was committed to the Heertoch or Duke, who 


was elected in every ſhire, and was inveſted with a coercive au- 
thority during the comiigance of the war, and with a * 
of puniſhing the mutinous and the diſobedient p. : 

When Gaul was ſubdued by the Franks and Burgundians, | 
the ancieut free inhabitants were permitted to retain part of 
their poſſeſſions, and were placed: under the juriſdiction of the 
Count, as were all the Freemen, whether Roman or Barbarian, . 
who were not attached to n lords. by _ ties of * 
fudal conſtitution d. 

The Duces, Mareſchalli, and Conſtabulari, whoſe 3 
extended ever ſeveral provinces, were the leaders of the Liberi 
in the field r; the Count preſided in the provincial Synod, which 
as termed the Placita of the Freemen, who are deſctibed to be 
thoſe who on the one hand had no Beneficia or Fiefs, and on 
the other were not fubject to the baſe ſervices of Villenages. 

I meſe free or allodial lands were governed by the Count, and- 
His inferior officers the Grafiones t or Vicarii, and the Cente- 
marii, who exeroifed both a civil and military n over 
Their reſpective diſtricts and hundreds u. | 
The Count in France was the Kapreene civil governor of the 
Freemen or Allodiarii of His province, ſo was the Eorl in Eng- 
land; — the Duke led the Freemen to battle, 40 did the Here 
roch hens inferior officers of. the Count | were the — | 


„ L. L. Edw. Conf. 36. c | 

7 Monteſq. — 4 rok, E. I. 30. c. 8. 

Monteſq. 1 * des. L. 1. 30. v. 18. 1. I. Eds. Conf: 30 | 
Monteſq. PEſp. des L. I. 78 g. T7 & 18. Cap. Charlemagne, 3 & 4. 


© Grafio is nothing more Gerefa, Greve, or kere latinized.- 
| > Montclq.. Eſp. des * I. 30. c. 1 


— 


f 1 1 
3 and the Centenarii, thoſe of the Eorl were the Gerefas of the 
| *Thrihings, and the Balliſs of the Hundreds ;—the court of the 
Count was termed the Placita or Convention of the Allodiarii, 
the court of the Eorl the Folcmote or Aſſembly of the Freemengz | 
.—after this can any one contend that the Eorl was neither 
more nor leſs than the Overſeer of an herd of ſlaves; or in 
other words, that the Folclande was held in Villenage ? 

This opinion has been conſiderably ſtrengthened by the falſe 

idea annexed to the Ceorls (who are always deſcribed as imme- 
diately dependent upon the Eorl) w and ought to be rendered 
Coloni, Ruſtici; the word Ceor! however has been often con- 
founded with Ceorliſe, and has been tranſlated (though with an 
equal mixture of error and abſurdity) Servus, Villanus, the pro- 
per interpretation of the latter x. 1 
We know that the juriſdiction of the Eorl was . to 
the Folclande; if none but ſlaves inhabited that territory, of 
whom was the Folcmote in which he preſided, compoſed? in 
this caſe it could not have exiſted, for the, Ceorliſes of the 
[Saxons were the ſame wretched and deſpiſed beings as the Vil- 
leins of the Normans y, they were doomed to perpetual ſlavery 
on a particular ſpot, whilſt thoſe who dared to protect them 
from the brutality of their tyrants, or to harbour them for their 
own emolument, were liable.to an exorbitant fine?,. 

On the other hand, if we ſuppoſe the F olclande to have 
been poſſeſſed by the Free Ceorls or Yeomen, we have a Folc- 
mote exactly correſ} poncding with the convention of the freemen 
in F rance. . 


18 Ind Civ. Lon. Ed. Wilk. fol. 70, Kc. 
* L. L. Angl. Sax. Ed. Wilk. 
Bract. I. 4. c. 28. 

Bn L. L. Inæ. 30. 


The 


E | 
8 The Folclande was certainly allodial, for it was held of no 
ſuperior a; the freemen were ſubject to the Eorl in a political, 
but not in a feudal capacity; they paid their ſhare of the national 
taxes b, and were obliged to provide themſelves with arms for 
their own immediate ſecurity ©, but we no where find that her- 
riots were exacted of them, that the military ſervice was required, 
or that the Folclande eſcheated to the Eorl by the delinquency 
of the tenant. > 16,8 * 
The Folclande bore a ſtriking reſemblance in many particulars 
to the Gavelkind Tenure before it was corrupted by thofe Nor-- 
man innovations the acknowledgment of a ſuperior, and the fealty- 
in conſequence of it. = 1 | 
Gavelkind is the mode in which the Gavel-land was holden, 
the ſignification of Gavel-land is land liable to tribute or taxes d; 
in the league of Alfred and Guthrun the Dane we find the fol- 
| lowing - paſſage 3+ Si quis occidatur; nos omnes admittimus 
que charum nobis Anglum & Dacum ad quatuor' marcas fuſilis : 
auri, excepto Colono qui terram Cenſualem (naxol- lande) poſlidet, 
& redemptiones eorum ſint æque charæ nimirum ducentorum . 
ſolidorume. re PEO PT | 1 
„The Terra Cenſualis or-Gavel-land was plainly fo called 
to diſtinguiſh it from the Boclande or the land held by Knights- | 


Dalrymp. F. Prop. 12. | 

Romeſcot, Danegeld, &c.. UL. L., Edw. Conf. 10, 11. 

L. L. Edw. Conf. 35. - | 
''Tavel-lanve, Da yol-lande, and not from the fanciful etymology of 
>1x-eal-cyn ; that is, Give all in kind. Sir J. F. Aland's Notes on For- 
teſcue on Abſ. & Lim. Mon. 72. Lambard.is alſo of opinion that Ga- 
velkind is derived from zaxol tribute or tax, but ſuppoſes it to be 

the rent paid by the tenant in ſocage to the lord. Lamb. Peramb: 528. . 
The old etymology of Ziy-eal-cyn may be found in Somn. Gavelk. 4... 

© Fad. Alfr. & Guth. 2. buran Sem ceonl. Se on zaxol-lanver iv. 


9 #6 


a 


3 
ſervice,., 


ities; if on the contrary we hold it to be ſynonymous with the 


HERE 


ſervice, from which, and all the flavery thereto incident, it 


was exempt by the payment of this Gafol or Tribute f.“ «| 
The Gavelkind lands were deviſable by will by ſpecial cuſtom, 
they did not eſcheat in caſe of an attainder or execution for- 


felony, neither did they deſcend to the eldeſt, youngeſl, or any 


one ſon in particular, but to all the ſons together, any of whom 


might have alienated by deed of feofment at the age of fifteen; | 
| theſe are the principal properties of this tenure, which before | 


the Norman conqueſt, according to the current opinion, was 
the general cuſtom of the reakn g. | 

But as this appellation of Gavel or Gafal-land is only to be 
met with in a ſingle inſtance throughout the whale body of 
our ancient laws, we may reaſonably conclude: that the tenure 
s deſcribed under ſome fynonymous term, which of courſe muſt 
have embraced a very lange ſhare of the Saxon property b. 
This naturally refers us to the grand diviſion of Folclande 
and Boclande; if we ſuppoſe the Gavel-lande to be the ſame | 
as the Boclande, we involve ourſelves in a labyrinth of abſur- 


Folelande, we account for its peculiarities in a rational and ſa- 
ais factory manner. | SF 
The Gavelkind lands are ſaid to have been pofleſſed by the | 
Ceorls i; now we know that theſe Ceorls or Coloni were alſo 
the poſſeſſors of the Folclande, that they ower no ſervice to any 
particular lord, but were liable however to the payment of the 


national impoſts k; this accounts or the appellation of Gavel or 


1 Sir J. F. Aland's Notes on Fort. on Abſ. & Lim. Mon. P. 72. 
s Seld. Analect. 27 


» Glanv. 73. | 
i Feed. Alfr. & Guth. 2. 
* L. IL. Edw. Conf. 10, II. 


Tributary 


E 


Tributary kind given to the Folclande, in Cent to 


1 the Boclande, which was held of the King and his Thains by 


the performance of the military ſervice. 

By a law of Æthelbert ! a great diſparity was eſtabliſhed Naas 
the Weregild m of a King's Thain or Theoden, and that of a Ceorl 
or an inhabitant of the Folclande ; in the firſt inſtance the Were- 
gild was fifty ſhillings, in the laſt only twelve; in the Salic law 
the redemptio capitis of an Antruſtio or King's Vaſſal was fix hun- 
dred ſous, that of a liber homo or a dependent of the Count, if a 
Frank two hundred, and if a Roman one hundred; in the league 
between Alfred and Guthrun above cited we find the ſame if not 
a greater diſagreement between theWeregild of the people in gene - 
ral, and that of the huſbandmen, who are particularly excepted as 
inhabiting the Gavel-lands; the difference is rationally accounted 
for by ſuppoſing that in this inſtance, as in the others, the King's 
Vaſſals are marked out in the general deſcription, and the Free- 
men, Allodiarii or the holders of the Folclande in the exception. 

The Gavelkind land did not ęſcheat in caſe of attainder or ex- 
ecution for felony ; if we ſuppoſe it to have been the Folclande, 
the reaſon is obvious, it was perfectly allodial and held of no 
N | 
The Gavel- land was nevertheleſs liable to forfeiture for trea- 
ſon *; in like manner we are informed that the proprietors of the 
Folclande were ſubject to this mode of puniſhment, they are 


1 L. L. Zthelb. [A 13. 

m the negilꝰ redemptio hominis, from pe ne homo and ile redemptio, 
ſolutio; ſometimes manbore compenſatio hominis, 0 the ſlayer 
was redeemed from death, and the injury done the Kindred of the 
lain, according to the rude notions of that barbarous age, in me | 
meaſure compenſated. - 

n L. L. Sal. 44, 66, 74. 1. I. Rip. 8 Fr 

* Son. Gavelk. 53. 
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even pointed out to us iu a conſtitution of Alfred in a very par- 
ticular manner: „Si quis vitæ regis infidietur per ſe, vel per 


urltores mercede conductos, vel ſervos ſuos, vita pnvetur & om - 


nibus qua pouſfidet: ita etiam ordinamus pro omnibus perſonis 
tam colonis quam comitibus : that is, that the penalties con- 
tained in this ordinance ſhall not only extend to the King's im- 
mediate vaſſals, the Thais and Theodens; but alſo to all other 
perſons Whatſoever, Whether Eorls or Ceorls, who have taken 
the oath of allegiance, though without the feudal n 
of Homage and Fealty. 


Again, Gayelkind lands were deviſahle by will before the 
conquelt *; we are expreſsly told that the Thains and Theodens 
were prohibited from alienating their Boclande to the prejudice 
of their heirs, and in oppoſition to their original chartersr; hence 
it appears that the hw of Canute de inteſtatis (which certainly 
alluded to the poſſeſſors of Boclandes) can by no means be ex- | 
tended to real property, as. a reference t to the Saxon * render . 
ſtill more evident: 1 


IL Aer, 4. REPS 55 | | WET 5 Wo 
2 F. N. B. 198. | „ 9 

L. L. Elfr. 37. 

This is proved by the mention of Herriots; which were only pai 
by the holders of Boclande, as appears by the Chapter of Herriots, 
2 L. Cnut. 69. where the Eorls, with the principal and inferior 
Thains are enumerated as Hable to that impofition, but not the Ceorls 
or inhabitants of the Folclande. Here it may be obſerved, that 
although the Eorls did not hold their fhires as fiets;! yet, as they | 
were generally elected from amongſt the: principal nobility, it is to 
be * gy that they were for the moſt part in poſſeſſion of Boclande. 
donne ne veo ye hlaopo na mane on hiy æhra buran hiy pibre 
bhegegeaxa, tune non aſſumat ſibi Dominus plus poſſeſſionis ipſius, 

quam juſtum armamentum, 1. e. herriotum; if the real property had 


been intended, the word would not have been æhr, but Boclanve, 
or ſimply lanve. . 68. 0 


The 
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The inhabitant. of the Folclande on the contrary was not re- 


— * — A 
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_ 
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| ſtrained by theſe limitations, his land was allodial, and not uſu- 


fruftuary, and he diſpoſed: of it RNS to his inclination or 


| Caprice u. 


In caſe of 1 the Gavelkind lacks were divided amongſt. 


all the ſons, the Boclande we are well aſſured was- invariably 


tranſmitted to the firſt- born; whether this was or was not the 
caſe, with reſpect to thie Folelande we are no where informed; 
but ſurely. we have. tlie greateſt reaſon tb ſuppoſe that in this 


particular, as well as in all others, it coincided with the Gavel- 


kad - > - : 
When the Saxons were introduced into thi kingdom by Vor- | 
tigern for its defence againſt the Scots and: Pics, they had nei- 
ther time nor inclination: for the culture of land; it is probable 
that this fellito: the lot of the leſs warlike though more induſ⸗- 
trious Britons, who: retained their former poſſeſſions under the 
powerful protection of their new allies. 

In return however for fighting the battles of the Britons, the 
Saxons at length demanded a ſettlement for themſelves; as they 
had by this time obtained a firm footing upon the ifland, the 
intimidated natives complied with their requifition, and aſſigned 
them the territory of Kent for the ſeat of the new and dangerous 
colony. SN 
But as this Gttlement was granted to the Saxons for their 
ſervices, and not acquired by their arms, the military tenure 
was not neceſſary to ſupport a right, ſo intirely unimpeached 
and ſecure; the lands were accordingly divided among the fol- 
lowers of Hengiſt upon allodial principles and unincumbered 
with the feudal reſtrictions. 


* L. L. Law. Conf, | 
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Here then we may date the origin of the Folelande or Gavel- 
lande, which always continued to be the prevailing cuſtom of 
Kent, and was afterwards diffuſed throughout the whole king- 
dom by the extorted gifts of the Britons, and by the bounty of 
the Saxon monarchs, who granted ſmall tracts of uncultivated 
land to their needy, but at this n ITN and domeſti- 
cated ſubjects. | 


When theſe fortunate 8 had . the ancient inha- 


bitants to their woods and faſtneſſes, they were compelled by 
neceſſity to cheriſh the arts of peace; their rugged tempers were 
ſoftened, and agriculture grew into eſtimation ; content with 
the humble appellation of Ceorls they lived in ſecurity under 
tl the equitable dominion. of their Eorls ; they even preferred the 
bs pu rchaſe of Folclande, to the donation of Boclande from their 
Kings; in the firſt inſtance they purſued their rural occupations 
without interruption, in the laſt they were called _ by the 
military obligations of their tenure. _ M 
So great were theſe conveniencies, and ſo FRO was this 4bhor- 
rence of the military ſervice, that we find the poſſeflors of Gavel- 
land contending for their privileges with the Conqueror himſelf; 1 
and in general their firmneſs prevailed ; but the Eorl from aul. 
cial officer had now become a feudal 1ard,. and the maxim, that 
« all lands muſt be holden,” had been adopted; hence by. a kind 
of compoſition. it was ſtipulated, that the. Gavelkind- cuftoms 
ſhould remain. inviolate; but on the other hand, the oath of fide- 
lity which had been taken to the King in the preſence of the 
Eorl, was transferred to the Count himſelf, the attendance of 


the tenant at. the Supemote was inforced, and the _— Was: s ſaid 
to be holden. by fealty and ſuit of court v. 


us Blaeckſt. Com. 2; 85. 


al 
| The few who did not- defend their poſſeſſions, which at the 


fame time were not conſiderable to be erected into fiefs, were 


diveſted of their privileges, but were ſuffered to retain their 
lands by performing. certain free ſervices, and complying with 
certain conditions x; theſe Free or Socage tenures were inſigni- 
ficant at firſt, but ſoon became of conſequence by the diſgavelling 
of Gavel-land, and by the enfranchiſement of fiefs; for even in 
this humble ſtate, the Socage had ng the — of 
the Feudal Tenures v, T1 | 
The tenures in Socage or Fraunke-Ferme * Ami over the 
whole kingdom, the modern Gravelkind tenures are confined to 
a particular diviſion of it; hence it has been raſhly concluded 
that the latter are derived from the former, though in fa& they 
are only collaterally connected with each other, and ought to be 
confidered as various modifications of the Folclande or Gavel- | 
lande of the Saxons. 


8 F rom yoc, Libertas or Pririlegium, and not from Soca, a plougł; 
hence the Socmen or Liberi. Somn. Gavelk. 138. Litt. 119. | 
* 'Blackſt; Com. 2, 86, 
* e C. 66. ö 


SECT. 


1 
8 SECTION u. 


FEUD, Fee, or rief way be defined to be land granted 
by a Lord to his Vaſſal, as a reward for his 2 ſervices 
in war, and 'as a bond to inſure them in future. : 

I have already obſerved, that the Feudal: Vaſſals were liable- 
to the military-ſervice, and: that the. Fief eſcheated to the Lord 
by the neglect, the crime, and the death of. the tenant. 

The Tenants in Capite attended the King in his great council, 
and exerciſed a civil and criminal Jariſusctiun over the immediate 
Vaſſals of their reſpective Seignories. 


It remains for us to examine whether the above relations ſub- 


ſiſted, between the Saxon monarchs and'the/Thains or Holders 


of Boclande, and between the latter and their Theodens or 
Rear-Vaſſals. 

Thegen, Thainus, or Thain a, in its primary Ggnification 3 18 
interpreted Miles, ſo the Cyninges Thegen j 18 emphatically: tranſ- 
lated the King's Soldier; but as he was always an approved and 
illuſtrious warrior of the firſt rank, this denomination of King 8 


Thain became a title of honour, and may be conſidered as equi- 


valent to Optimas or Baro. 


The King's Thains anſwered to the A of the 
French law, like them they were the faithful companions of the 
King in the hour of danger, and like them — received a pore 
tion of the conquered territory as a reward. 


* vezen, vegn. | 
b Antruſtiones, mes, Monteſq. VEſprit des 1 e. 16. 
The great vaſſals upon the Continent were alſo called Drudes and 


Drudi, Fideles or Antruſtiones, << ſine ſolatio et comitatu Drudorum 


atque Vaſſorum.“ Capitula Rhementis et Rhotomagentis provinciarum 
ad Ludovic, mw. an. 818. 


The 
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The Fiefs upon the Continent were originally arditraty, and 
1 dependent upon the will of the King; the period of 
their duration was afterwards enlarged to a certain number of 
years, and then extended to the lives of the Feudatories, till at 
length they were permitted to deliver them down in an urin 
terrupted ſucceſſion to their heirs e. | 
We are well aflured that the ſame limited Jonativns exiſted 
in our own Hland during the uncultivated ſtate of its interior 
policy; the diſcovery of the inconveniences that attended them 
may juſtly be attributed to. the penetrating eye of Alfred; — he 
faw that the warlike ardour of the Thain was of neceſſity abated, 
when. the welfare of his poſterity was fo immediately connected 
with his oww life to remedy this defect, the Fiefs were made 
deſcendible. to the lineal heirs of the acquiring anceſtor, and the 
ryt of the Thain to his. chief became of a firmer texture. 

Though the King's Thains are frequently mentioned in the 
earlliy ages of the Saxon law, and the diſtinction marked out 
between their territories and thoſe of the Eorl d, yet we do not 
find the Boeknde particularly deſcribed as Terta Hæreditaria, 
wi we read of it in the following conſtitution of Alfred e; 


„ 81 


/ 


0 Monteſqs PEfprit des Loix, J. 31. c. 25. In Italy the Beneficix 
were rendered hereditary, firit in the direct male line, ſecondly in the 
collateral male line, and thirdly in the female line. L. L. 3 
4. 11. . | 

4 L. L. #thelb. Inæ. &c. vid. ſup. 

L. L. Alfr. 37. L. L. Edw. Conf, 35. In the original the n 
runs thus; Se mon a boclande hæbbe J him hiy magay læ ven 

ponne yerron pe Þ he hir ne moyre yyllan of hir mæg- bunze gig 
den bipe-zeppic oppe geprecneyye par hit pæ ha manna oh. pane de 
hir xpuman zeycpinvon;“ the word maya, maga, in its general ſenſe 
is potens, valens ; mæg or maga is alio ſometimes tranſlated propin- 
quus, cognatus, but never parens; ſurely the context requires it in 


1 | 
Si quis terram hæreditariam habeat, quam potentes aut Mag- 
. nates ejus ipſi reliquerunt, tunc ſtatuimus, ut eam non vendat 
A cognatis hæredibus ſuis; fi adfit ſcriptura vel teſtis quod illi 
viro prohibitum fit, qui eam ab initio acquiſivit.“ 1 
"i By this it appears that the Charters which were granted by 
Wl the King and his Thains to the holders of Boclande, were ex- 
Lrendcd to the heirs of the firſt acquirers, who were permitted by 
E; the lords to retain the fiefs of their anceſtors, but were prohi- 
i |  bited from alienating or diſpoſing of them in any manner re- 
pugnant to the deſignation of the original charter... 
The Boclande is generally tranſlated- Terra-Hzreditaria, not 
| becauſe the fee deſcended to the preſent proprietor from his ac- 
quiring anceſtor f, but becauſe the holder of Boclande was bound 
by his charter to tranſmit it to the heirs of his body. = OT 
Before the eſtabliſhment of ſubinfeudations the feudal conſti- 
tution was of a very lax and impotent conſtruction, the Thains 
and the Antruſtiones, amongſt whom the great fiefs were diſtri- 
buted, were few in number and jealous of each other's influence 
and reputation; when they were called into the field they were 
attended, if there was a proſpect of plunder, by a cloud of depen- 


i 
| 
' 


this place to be rude, ed potens in alluſion to the OY in Mſſ. Roff, 
yldran (ylopan) ſeniores is ſubſtituted in the room of maga; this is 
probably a ſophiſticated readin the word ſenior however is often 4 
applied by the Saxons to their uperiors, as Ealdorman, &c. Senatores 
vocabantur Aldermanni non propter ætatem, ſed ſapientiam, & digni- 
tatem. L. L. Edw. Conf. 35. 

f It has been ſaid that the prohibitory law of Alfred above cited 
alluded to all holders of land whatſoever, who were in by deſcent, and 
that a power of alienating was alſo given by implication to all ori- 
ginal acquirers; this miſtake is derived from the duplicity of the 
term terra bxreditaria, and the inſertion of parentes inſtead of potentes; 
it is cleared up however by the Saxon words Boclande and maga, 
which plainly confine the operation of the law to the feuds, and render 
the above conſtruction neceflary. Dalrymp. Feud. Prop. 95, 96, 97. 


dents ; 


I 


temporary grants, and liable to revocation at the n of the 


ct 
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dents; but when this was not the caſe, the army was oftentimes 
compoſed of a few arrogant chieftains, without ſoldiers, and 
without unanimity. 

As a proviſion againſt this inconvenience, the great vaſſals 
were permitted to infeoff their dependents, who received their 
fiefs of the meſne Lord, n the ſame terms as he himſelf did of 


the Lord paramount. . 


In France, when the Fiefs became „ the Rear-fiefs 
ee of that quality s; but in Italy they ſtill continue to be 


chief h. 


The rear-vaſſals amongſt the Sema were diſtinguiſhed A | 
the name of Theodens or lords, and are deſcribed as Thains of 2 
an inferior degree; in the conftitutions of London all the 


freemen of the realm are ſummed up under the diſtin deno- 
minations of Eorl and Ceorl, Thegen and Theoden i, which 
ought to be tranſlated Earl and Yeoman k, Baron * Lord l, 
the latter exactly correſponding with the Norman wan and 
the Dominus of the middle age. Io 

The appellation of Drenches and Dus was 4 applied to 
the rear-vaſſals, Hujus manerii aliam terram xv hominis, quos 


3 Drenches vocabant, pro xv maneriis tenebant.“ 


«© Ag ipſum manerium pertinebant xxxiv Drenches, et toti- 
dem maneria habebant m.“ In theſe inſtances the two manors 
were originally holden of the e in 9 and were after- 


a Monteſg. VEſp. des L. . 31. c. 35. 
h Book o& the Fiefs, 1. 7. c. 1. 

i Jud. Civ. Lon. Edit. in Æthelſt. 

* From Teong, Juvenis. - 


1 The word Theoden is moſt unaccountably tranſlated Ruticus, i in 


Wilk. Edit. L. L. A. Sax. 


8 Domeſday, Tit. Ceſtreſc. 
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wards parcelled out, the one into fifteen and the other into thirty- 


two ſmaller manors, and granted by the lord to the Drengi in 


the nature of Rear-fiefs ; ſo that the Drengi ought to be conſi- 
dered as inferior Lords or Knights, and the Thaini as "Tenants in 


Capite or Barons n. 


Theſe Rear-fiefs are proved to be deſcendible by the law of 


Canute, in which the Herriot of the inferior Thain (medem na 


pegna) is diſtinguiſhed from mt of the King's Thain or Meſne 
Lord *] © 


The Saxon laws that are nb to us are all of a SONY 
cipal nature; they regulate the interior policy of the realm, they 


annex puniſhments to crimes, and they point out the duty of the 


ſubordinate magiſtrates ; but with reſpe& to the law of nations 
they are totally ſilent, the rights of war and peace are no where 
defined; in ſo domeſtic a code we cannot be ſurprized that the 
attendance of the vaſſal in the field at the call of his lord ſhould 
be ſeldom explicitly injoined, 


The laws of Edward the Confeſſor are ouriciththy 6 


of the ancient conſtitutions of the Saxons, which had been al- 
tered, or had fallen into diſuſe during the ufurpation of the 


Danes p; it is among theſe ordinances that we meet with the 


following paſſages in confirmation of the military ſervice; De- 
bent etiam univerſi liberi homines totius regni, juxta facultates 
ſuas, et poſſeſſiones, et juxta catalla ſua, et ſecundum — 


wh ky, igitur in Charta lego Teignis, & Drengis, & hominibus 
ſubin 


ligo Baronibus, Militibus, & libere T RATED © Spelm. Gloil. 
Tit. Drenches. | | 


L. L. Cnut. 69. h 
When Stephen ſwore at kis coronation + the laws of 


Edward the Confeſſor, thoſe laws were confidered as. a compendium 
of the Saxon conſtitutions, 


ſuum 


ſuum et ſecundum tenementa ſua arma habere, et illa prompta 
conſervare ad tuitionem regni et ſervitium dominorum ſuorum, 
juxta preceptum domini regis explendum et peragendum; non 
debent illa invadiare, nec extra regnum vendere, ſed hæredibus 
ſuis in extremis legare, ad ſervitium tenementorum ſuorum do- 
minis ſuis explendum cum opus adfuerit 4.” All the Freemen in 
the realm are included in the above conſtitution, the Socmen 
as well as the poſſeſſors of Boclande; the former we have already 
obſerved were obliged to hold themſelves in readineſs for the 
immediate defence of the kingdom”, the latter are here com- 
manded to be armed according to the magnitude of their Fiefs, 
for the ſervice of their Lords; they are alſo prohibited from diſ- 
poſing of their warlike accoutrements, and are directed to tranſ- 
mit them to their heirs, to enable them to perform the obligation 
of their tenures, when their Lords ſhould require it of their 
hands. Here we find the military ſervice of the Vaſſals diſtin» 
guiſhed with the greateſt preciſion from the mere defenſive ope- 
rations of the Liberi, theſe were never called upon but for the 
general defence of the realm, thoſe were liable to the ſervice of 
their Tenures whenever their Lord had a real or a fancied i in- 
jury to revenge. 

From the words *©. ſecundum Gi ſuum,” it is ble 
that there were degrees in the military ſervice, that the pofſeſſors 
of the larger fiefs were obliged to be completely armed, and 
were liable to a longer attendance than the leſs conſiderable 
Vaſlals; in like manner as in the Norman age, the Tenant ; 


E - E.. Conf. 355 

Lewis the Debonnaire granted lands to certain Spaniards, who 
fled from the Saracens, on condition that they ſhould ſerve in the 
amy like the Liberi; by the Liberi are always meant * — 
on. V. Is P. 500. 
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r 
of a Knight's Fee was bound to remain in the field for forty days, 
whilſt the ſervice of the Tenant of half a Fee was rendered in 
half that terms. | | 

The Reverſion of the Fief to the Lord upon the noaperfor- 
mance of the military ſervice, 1s the firſt principle of the Feudal 
conſtitution, and has accordingly been inforced with the greateſt 
rigour, in every country where that conſtitution has been eſta- 
bliſhed; amongſt the Saxons the conſequences of deſerting his 
Lord in time of actual war were ſtill more dreadful to the Vaſſat, 
his life was the atonement for his offence ; if a Theoden his 
Boclande eſcheated to the Lord of whom he held it; if a Thain 
it reverted to the King t. 

From the cuſtom of commuting the moſt 1 crimes for 
money, capital puniſhments are rarely to be met with in the 
codes of the Germannic nations; it was poverty alone that ren- 
dered the murtherer and the robber amenable to thoſe venal tri- 
bunals, where profit and not juſtice was equally the object of 
the proſecutor and the judge, and where the miſerable offender 
was accuſed and condemned, not for committing the crime, but 
for being incapable of making the peace-offering of the Weregild 
and the Freedum u. 

By a law of Alfred it was ordained, that if a Vaſſal copied 
againſt his Lord, he ſhould forfeit his poſſeſſions and loſe his life, 
unleſs he redeemed it by the payment of the æſtimatio capitis 


« Litt. 95. 


Manus mittat Dominus ad terram quam ei ante adederat, et ſi 
terram haxreditiriam habeat ipſa in manus regis tranſeat. L. L. Edw. 
Conf. 35. 

Tacitus informs us that cowards were drowned by the Germans ; 3 
the ſame ſpirit breathes in this paſſage, Tac. de mor. Germ. 
i * Montclq. PEfp. des L. . 30. c. 20. 


of 


r 


of þ his 1 this however he was generally diſabled from per⸗ 
| forming by the prior effect of the forfeiture w. 


[ ig 


It 1s in this rigorous conſtitution that we ſee the extreme ſo- 
licitude of our Saxon anceſtors for the preſervation of the feudal 
ties; the murtherer rarely met the reward of his crimes, death 
was the (almoſt) inevitable lot of the perjured vaſſal. 

When the fiefs became hereditary, the invefliture of the heir” 


was qualified by a certain render to the Lord as an acknowledg- 


ment of the favour conferred upon him; this render under the 


different appellations of Herriot and Relief, was ſometimes com- 
poſed of arms, ſometimes of mouey, and ſamatimes jointly of 


both. 


The word Hereot or Herriot is a corruption of the Saxon 


| Heregeat (pepegear) Bellicus Apparatus *, which conſiſted prin- 


cipally of the delivery of certain arms and inſtruments of war by 
the heir, upon the demiſe of his anceſtor, to the lord. 
This uſage appears to have been introduced by the Danes in 


conformity to the general cuſtom of the Feudiſts y, but even at 
its firſt introduction, a certain ſtipulated ſum in proportion to 
the degree of the vaſſals was annexed to the render of his arms; 


in the law of Canute we find the various ſpecies of arms and the 
particular ſums aſcertained with the greateſt preciſion, according 
to the different ranks of the holders of Boclande 2. 

We may colle& from another conſtitution of the ſame King, 
that, even at this early period, the Thains had arrogated a right 
of e their Herriots according to their own arbitrary aſſeſſ- 


. L. L. Alfr. 4. 

* Sir J. Fort. Aland's Pref. to . on Abſ. & Lim. Mon. 98. 
Spelm. Gloſſ. 

Book of the Fiefs, 1. Tit. Fe 

wi L. L. Cnut. 69. 


ments; 


r 
4 4 


* 


| monts> this kowever i is expreſsly prohibited, the 'Thain is con- 


fined to his lawful Herriot a, and is forbid to plunder the effects 
of his inteſtate vaſſal under theſe ſpecious pretences; hitherto 


we have found this acknowledgment of the Lord's benevolence 


invariably deſcribed under the appellation of an Herriot, conſiſt- 


ing of arms and money; it was in the reign of Edward the Con- 


feſſor that theſe incidents were changed. 
By an ordinance which has been already referred to, the feudal 
tenants are directed to preſerve their warlike accoutrements, and 


to tranſmit them to their heirs, for the performance of the ſer- 


vice of their tenures, whenever neceſſity ſhould require it b, or 
in other words, whenever they were ſummoned into the field to 
revenge a paſt, or to defend themſelves from a prefent incurfion. 

By the fervice of their tenures we can never underſtand the 


render of the Herriots, becauſe that was a certain event, the 


ſervice in queſtion, from the words “ cum opus adſuerit, of a 


Vague and indefinite nature. 


Hence it 1s evident that the armamentum or mixed ſpecies of 
Herriots was aboliſhed for political reaſons under Edward the 
Confeſſor; the Herriot was reduced to the ſimple payment of 
the uſual ſtipulated fum, which from its relieving the vaſſal 
from all other feudal burthens of a ſimilar nature, aſſume the 
appellation of Relevatio or Relief, inſtead of Heregeat or Her- 
riotum which was now become abſurd. 

In a ſubſequent law of the fame prince we find the following 
paſſage, * Qui in bello ante Dominum ſuum ceciderit, —fint ei 
revelationes condonatæ, & n hæredes ejus pecuniam & 
terram ſine aliqua diminutione e; -” the Reliefs here are evidently 


L. L. Cnut. 68. nilce hepegeaca juſtum armamentum. 
b 1. I. Edw. Conf. 35. 


© Domeſday, Tit. Waldenford, 
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in money alone; the warlike accoutrements are no where mens 


x tioned. 


The revival of the Daniſh exactions aſſumes a conſpicuous 
place in the liſt of Norman incroachmeunts ; the appellation of 
the Reliefs was continued, but their nature was changed; the 
delivery of the arms of his anceſtor was added to the pecuniary 
render of the heir; and the extent of both was aſcertained by 
the will of the Lord d, till they were reduced within their origi- 
nal limits by the popular conſtitution of Henry the Firſt e. 

By the law of Edward the Confeſſor, all Archbiſhops, Biſhops, 
Earls, and Barons, poſſeſſing the various franchiſes of Sac, Soc, 
Thol, Theam, and Infangthefe, had a judicial power conferred 
upon them over their military vaſſals, and all others who owed 

ſervice within their reſpective manors; to be exerciſed however 
according to the cuſtoms of the realm, and with a proper re- 
ſpect to the prerogatives of the ſovereignf. 

Sac, Sacha appears to have been the right of receiving the 
fines and amerciaments ariſing from litigations and payable to the 
Thain by the Defendant if he was found guilty, and by the 
Plaintiff, ob falſam clamorem, if he was deficient in the proof 
of his accuſation g. 

Soc, or Soca ſignified a franchiſe, a ei or a manor with 
an excluſive Juriſdiction ; and ſometimes the juriſdiction itſelf b. 

Thol was the right of buying and ſelling, or holding a market 
within the ſeignory, and of receiving 7 from thoſe perſons 
who had any commodities to diſpoſe of. 


„ 1, L. Heb. 2 c. . 

ek Gn L4 

f L. L. Edw. Conf. 3 5. 

E L. L. Edw. Conf. c. 22. Spelen Gl, fl. 

h L. L. Edw. Conf. c. 23. os; OY privilegiur be cypicena | 
rocnum. L. L. Alf. 2, 

L. L. Edw. Conf, c. 24, 


T heam 


x 32 * 
> "Theam or Team was the power which the lord poſſeſſed in 


his court of amercing thoſe who, when called to warranty, 
were unable or unwilling to make it good, 


Infangthefe was the lord's right of judging his rails! when 
accuſed of theft and apprehended within the limits of his ſeignoryl. 

The Vaſſals of the Feudal Lords who poſſeſſed theſe ſeveral 
rights, (and they alone) could apply for juſtice, and be impleaded 
or accuſed in the domeſtic court of the manor ; the Socmen or. 
Liberi had recourſe to the Hundred Courts and the Scyremote m. 

The guilt of the perſon accuſed in the Thain's Court, as well 
as in that of the King, was aſcertained by the ordeal of fire and 
water n, or by the trial by jury o, the one the beauteous offſpring 
of juſtice, the other the foul abortion of the darkeſt! e, 
and the groſſeſt ſuperſtition. 


Saxon puniſhments were generally confined to pecuniary 
mulcts p, part of which were appropriated to the injured party, 
and part to the Count or Thain, as a compenſation for the vio- 


lated peace 4. 


The latter, under the appellation of the Fad is thus de- 
ſcribed in the barbarian codes, „Si vero plus ad manum ſuam 


redimendam dederit, /redum Grafioni ſolvatur, tanquam ſi de ipſa 
cauſa couvictus fuiſlet R 


% 


* Id. c. 25. Feed. Zthelr. cum Anlavo, C. . DE ceamum. 
IL. L Edw. Conf. 26. | 
m Illi vero qui non habent has conſuetudines, coram juſtitia regis, 
rectum faciant in hundredis, in wapentachiis, vel in 1 Id. 
n L. L. Athelr. be bopgum. | 
1” id. op. Vari. echt. 4. ; "= Alfr. & Guth. 3. Conſult. de Monti. 
Wal. 
I. L. Ethelb. 2. & infra.—Inæ. 2. & infra.—Alfr. 16, 26. 
Ethelſt. 6. Cnut. 6. 
{4 Monteſq. VEſp. des L. I. 30. c. 20. Spokes 
L. I. Salic. Tit. 55. Marculf. Form. 


As 


e 1 33 91 

As 11 ſeignoral zune Was ſo profitable, as ; well as ho- 
nourable in its nature, we cannot be ſurprized that the lords 
were, in this inſtance, extremely tenacious of their rights, or 
that a remnant of their power ſhould have been preſerved even 
to this day. ä | 

When we ſurvey the Saxon conflitutigg, that rude and irre- 
gular maſs of Gothic architecture, we are ſometimes preſented 
with a proportion ſo exquiſite, a beauty ſo enchanting, that we 
no longer deſpiſe it as the obſolete eſtabliſhment of a barbarian 
tribe, but revere it as the foundation of the Liberty of Britain. 
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